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great weight of authority the evidence was inadmissible to show that 
the injury was received through the carelessness of the fellow servant. 2 
Was it admissible to show that the fellow servant was a careless and 
incompetent person? On this question there is a decided conflict of au- 
thority. The Federal Court in Southern Pacific Co. v. Hetzer 3 refuses 
to allow evidence of specific acts. 

The question is not free from difficulty. On the whole the Su- 
preme Court decision seems the better and is in accord with its pre- 
vious opinions. 4 There is no better evidence of carelessness than a 
series of careless acts. The danger is that the evidence used to prove 
carelessness in general, will lead the jury to find carelessness in caus- 
ing the particular injury. The court, however, has it in its power 
to protect the master by appropriate instructions and by requiring 
sufficient competent evidence that carelessness caused the accident in 
issue. Furthermore it has been held that a single carelss act does not 
establish a character for carelessness. 5 The most careful person may 
have been made so by a vivid recollection of the consequences of a 
single careless act. In the principal case the single act, combined 
with other competent evidence, justified the verdict of the jury. Un- 
der the Employers' Liability Act of April 8, 1911, eliminating the fel- 
low servant defense, the opportunity for the use of single acts as evi- 
dence of unfitness would seem greatly restricted. 

A. M. K. 

Judgments: Scope of the Plea of Res Judicata; Sec. 1911, C. C. P. 
(Cal.) — The court in the case of Suisun Lumber Co. v. Fairfield School 
District, 1 in considering the scope of the plea of res judicata quoted 
with approval the following passage from Woolverton v. Baker. 2 "The 
plea of res judicata applies, except in special cases, not only to points 
upon which the court was actually required by the parties to form an 
opinion and pronounce a judgment, but to every point which properly 
belonged to the subject of litigation and which the parties, exercising 
reasonable diligence, might have put forward at the time." 

This language, though not infrequently used by the courts, seems 
not in accord with Section 1911 of the Code of Civil Procedure nor with 
the cases interpreting that section. The section reads: "That only 
is deemed to have been adjudged in a former judgment which appears 
upon its face to have ben so adjudged, or which was actually and nec- 
essarily included therein, or necessary thereto." 

The effect of this section is to confine the plea of res judicata to 



2 Towle v. Pac. Imp. Co., 98 Cal. 342; 33 Pac. 207 (1893). 

3 135 Fed. 272 (1905). 

4 Gier v. Los Angeles Ry. Co., 108 Cal. 129; 41 Pac. 22 (1895). 

s Holland v. Southern Pacific Co., 100 Cal. 240; 34 Pac. 666 (1893). 

1 15 Cal. App. Dec. 197 (Aug., 1912). 
2 98 Cal. 628; 33 Pac. 731 (1893). 
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those matters only which were necessary to support the judgment in 
the particular case. Passing those cases which were not decided on 
their merits, and those in which a single cause of action is made the 
basis of two suits, it may be said that the question of what is in- 
cluded within the plea of res judicata arises in either of two ways. 

The first way in which the question arises is by one of the parties 
to the action seeking to include within the plea certain matter which 
does not appear upon the face of the judgment to have been deter- 
mined by the court. It may be either that the parties failed to present 
the matter properly to the court, or that the matter, having been prop- 
erly presented, was not included in the judgment. In either event if a 
determination of the matter was essential to a complete adjudication 
of the case, it will be closed to further litigation, leaving the aggrieved 
party without remedy, unless an appeal is still open to him. 8 

The second way in which the question may arise is the converse 
of the preceding — the party seeks to include within his plea certain 
matter which appears upon the face of the judgment to have been ad- 
judged, but which was immaterial or collateral to the issue of the 
case. Under such circumstances the rule as applied is that the judg- 
ment is conclusive only as to that which was necessary to support it 
and the opposite party is permitted to introduce evidence regarding 
such collateral matter just as though the former decision had never 
been rendered. 4 

Except as indicated in these cases, it seems that a judgment is not 
final as regards any matter where such matter is put in issue in a 
subsequent suit upon an independent cause of action. The dicta to 
the contrary are unfortunate as they have tended greatly to confuse the 
the subject. B. B. B. 

Landlord and Tenant: Effect of Surrender on Rights of Sublessee: 
Rights of Original Lessor. — What are the rights of C, a subtenant, 
where B, his lessor, the original tenant, surrenders his lease to his land- 
lord, A? Manifestly, as decided in Buttner v. Kasser, IS Cal. App. 
Dec. 315 (Sept. 20, 1912), C's rights cannot be affected by B's surren- 
der made without his consent. Though he takes subject to the risk of 
being ousted by the forfeiture of B's estate, C does not assume the 
risk of being ejected because B chooses to destroy his own estate by 
surrender. "Having regard to strangers who were not parties or privies 
thereto, the estate surrendered hath in consideration of law a contin- 
uance." 1 An action for use and occupation will not lie, the principal 
case very properly holds, for the rights of the subtenant must be gov- 



3 Silverston v. Mercantile Trust Co., 14 Cal. App., Dec. 182 (Feb. 
1912), which criticizes Freeman v. Barnum, 131 Cal. 387; 63 Pac. 691 
(1901); Flynn v. Hite, 107 Cal. 455; 40 Pac. 749 (1895). 

* Chapman v. Hughes, 134 Cal. 641; 58 Pac. 298 (1899). 

!Co. Lit., 338b; Pugh v. Arton, L; R. 8 Eq. 626 (1869). 



